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NOTICEOF FILING

TO: SeeattachedServiceList

Pleasetakenoticethat todayI havefiled with theClerk ofthe Illinois Pollution Control

Board on behalfof the Petitionerin this matterthe attachedPetitioner’sResponseto Attorney

General’sMotions to Dismissand Strike,alongwith aCertificateofService.

Respectfullysubmitted,

2~LMarili McFawn
Dated: April 9, 2004

SchiffHardinL.L.P.
6600SearsTower
Chicago,Illinois 60606
312-258-5519
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Mr. ScottPhillips, Esq.
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1021NorthGrandAvenueEast
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RealenHomes
Attn.: Al Erickson
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Mr. JoelSternstein
AssistantAttorneyGeneral
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th Floor

Chicago,Illinois 60601

Village ofBartlett
Attn.: BryanMraz, Attorney
228 SouthMain Street
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CLERK’S OFFICE

BEFORETHE ILLINOIS POLLUTION CONTROLBOARD APR 12 2004

IN THE MATTER OF: ~ ~

PROPOSEDSITE SPECIFICREGULATION )
APPLICABLE TO AMEREN ENERGY ) R04-11
GENERATING COMPANY, ELGIN, ILLINOIS, )
AMENDING 35 ILL. ADM. CODE901 )

PETITIONER’SRESPONSE
TO ATTORNEY GENERAL’S MOTIONS TODENY AND STRIKE

Now comesAmerenEnergyGeneratingCompany(Petitioner),by andthrough its

attorneys,andherebyfiles its responseto thefour motionsfiled asa singlepleadingon April 2,

2004bythe OfficeoftheAttorneyGeneral(“AGO”). Thosemotionsseekto excludethe

informationprovidedwith thetwo motionsfiled byPetitioneron March 19, 2004. h~supportof

its Motions, theAGO offerstwo rationales: (1) that Petitionerseeksto introducenew evidence;

and (2) theAGO would beprejudicedif Petitioner’sMotionsare granted.

Petitioner’sMotions ofMarch 19, 2004addressthenewinformationandissuesraisedby

theAGO in its March 10, 2004public comment. Therefore,contraryto its claim,theAGO will

not beprejudicedif Petitioner’sMotions to SupplementtheRecordand for Leaveto File a

Responsearegranted.Thepurposeof developingarecordin thisrulemakingis to providea

complete,accurateand clearrecordfor theBoardto considerin makingits decisionwhetherto

adopttheproposedsitespecificrule. Thepublic commentfiled by theAGO addednew

informationinto therecord,anddemonstratedthatit hasmisunderstoodormisinterpretedmuch

oftherecordpresentedat hearing.Petitionerseeksto supplementtherecordonly to addressthe

newinformationsubmittedwith theAGO’s public comment,andto file aresponseto theAGO’s

public commentto clarify andhopefullyanswerthequestionsraisedby theAGO’s omissionsof

critical factsandmisinterpretations.

This is not an adjudicatoryproceeding;it is quasi-legislative.Thereis nothingin theAct

ortheBoard’sproceduralrules which would precludetheBoard from grantingPetitioner’s



motions. GrantingPetitioner’smotionsin thisrulemakingwill not causetheAGO to sufferany

materialprejudice. However,grantingtheAGO’s motionswill resultin arecordwhich is not

completeandaccurate,aresultthatwould resultmateriallyprejudicePetitionerandothers

relyinguponthat recordfor clarity andcompleteness.GrantingPetitioner’smotionsmeansonly

thattheBoardhasavailablethemostcompleteandaccuraterecordfor its decision-makingin

thismatter. Therefore,neitherpartyis prejudicedif theBoarddeniestheAGO’s Motions to

Denyandto StrikePetitioner’smotions,andgrantsPetitioner’smotions.

In furtherresponse,Petitionerwill addressbothoftheAGO’s claimsinitially in the

contextofeachofour two motions.

1. Petitioner’sMotion to SupplementtheRecordincludedtwo documents:(1) the

Circuit court’sAgreedOrderresolvingtheComplaintenteredinto this recordby theAGO as

partofit~public comment;and(2) the“NoiseEasementandRestrictiveCovenantAgreement

betweenPetitionerandRealenHomesL.P.” As explainedin Petitioner’sMotion to

Supplement,theAGO hadthesedocumentsbeforeit filed its posthearingcommenton March

10, 2004. Both aremattersofpublic recordandavailableto theBoardand theAGO independent

of Petitioner’sMotion to Supplement.TheAGO introducedonlythe Complaintinto therecord

with its PublicComment. Thedocumentsprovidedby Petitionerarenecessaryfor theBoardto

be fully apprisedofthefactssurroundingtheComplaintattachedto theAGO’s public comment.

Thus,theAGO cannotsufferanyprejudiceif Petitioner’sMotion to Supplementis granted,but

thePetitionerwould suffermaterialprejudiceif Petitioner’sMotion is denied.

As for theAGO’s secondclaim that thesedocumentsareofferedasnew evidence,thatis

incorrect. As statedat paragraphs3 and 4 ofPetitioner’sMotion to Supplement,these

documentsarenot offeredasevidencein supportofthesitespecificrule requestedby Petitioner

in thisrulemaking,but ratherto removeanyquestiontheBoardmaynow havedueto Mr.

Chinn’s commentaboutthe Circuit Court proceedingthat is independentofthis rulemaking.

2. InPetitioner’s Motion for Leaveto File aResponseto theAGO’s PublicComment

andtheattachedResponse,Petitionerdid not seekto introduceanynewevidence. While the



Motion for Leaveto File providedthattheonly newinformationin theResponsewasthat

omittedby theAGO concerningtheHillside facility, thefactsaboutthat facility wereincludedin

Petitioner’sPublicCommentasafootnote. Seepage14, footnote5 ofPetitioner’sPublic

Comment. Theonly thingnewto therecordis Petitioner’sobjectionto theAGO’s decisionto

omit thesematerialfactswhenit onceagaincited theHillside facility in supportof its public

commentwithout any analysisofthesecritical facts.

TheAGO will notbeprejudicedif theBoardgrants Petitioner’sMotion for Leaveto File

a Response.ConcerningtheHillside facility, Mr. Chinnhadan opportunityto includethese

factsat hearingor in theResponseto QuestionsRaisedat Hearing,filed on February9, 2004.

Heneverincludedthesefacts—notat hearing(althoughhetestifiedthathehadpersonallyvisited

thefacility); not in theAGO’s Responseto QuestionseventhoughChinnhadagreedat hearing

to provideequipmentinformationto theBoard(Tr. 270); andnot in theAGO’s public comment.

Thesefacts arenotnewto theAGO. Therefore,thediscussionabouttheHillside facility in

Petitioner’sResponsecannotbe a surpriseor otherwiseprejudicial to theAGO.

Petitionerpraysthat theBoardwill denytheeachofthefourmotionsfiled by theAGO,

andgrantthetwo motionsfiled byPetitioneron March 19, 2004. In sodoing, the issuesthat the

AGO raisedin its public commentofMarch 10, 2004will becompleteand fully addressedfor

thepurposesofthepublic recordandtheBoard’sdecision-makingin this rulemaking.

Respectfullysubmitted,

Marili McFawn
Schiff HardinLLP
6600SearsTower
Chicago,Illinois 60606
Attorneyfor Petitioner

Dated: April 9, 2004



CERTIFICATE OF SERVICE

I, the undersigned,certify that I have servedthe documentsdescribedin the attached
NoticeofFiling upontheClerk ofthePollution ControlBoardandHearingOfficerJohnKnittle
by FederalExpressand those on the ServiceList by depositingthem in regularU.S. mail on
April 9, 2004.

Marili McFawn
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